TYRONE C. FAHNER
ATTORNEY GENERAL.
' STATE OF ILLINOIS
 SPRINGFIELD

February 19, 1981

. FILE NO. 81-003 o - 4
REVENUE : \
Validity of Procedures Set Forth fn \
Article 14 of the Department of ' 0\ -
Revenue Administrative Rules and

Regulacions

-

J. Thomas Johnson, Director
Department of Revenue .
1500 South 9th Street .
Springfield, Illinois 6270
Dear Mr. Johnson:
I have a Aefi
inquired whether th
the Departuent of R _
fetalilers' Occupéuion Tax Act (Ill.

0, par. 440 et seq.) are valid. . For

B of/Article 14 are ﬁot valid, due to the
lack of adequate statutory support for promulgation in the .
‘aforaggntioned-Act.

. According to your predecessor's letter, Article 14,
which was filed on June 7, 1979, and became'effectiﬁa June 17,
1979, was adopted by the Deparemeht to 1mp1ement.procedureé
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for enforcenent of section 13 1/2 of the Retailers' 0¢cupation
Tax Act (Ill. Rev. Stat. 1979, ch. 120, par. 452 1/2), which.
provides that:

"Any officer or employee of any corporation
subject to the provisions of this Act who has the
control, supervision or responsibility of filing
returns and making payment of the amount of tax
herein imposed im accordance with Section 3 of this
Act and who wilfully fails to file such return or
to make such payment to the Department shall be
perscnally liable for such amounts, including .
interest and penalties thereon, in the event that
after proper proceedings for the collection of
such amounts, as provided in sald Act, such corp-
oration is unable to pay such amounts to the
department; and the personal liability of such
officer or employee as provided herein shall
-survive the dissolution of the corporation."

Article 14, herein reproduced in full, provides that:

"Any officer or employee of the corporation
- who has the control, supervision or responsibility
of filing returns and msking payment of the amount
of tax imposed in sccordance with Section 3 of the
Act, and who wilfully fails to file such return or
to make such payment to the Department, shall be
pexrsonally liable for such amounts, including interest
and penalties thereon, in the event that after proper
proceedings for the collection of such amounts, as
provided in the Act, such corporation is umsble to
gay such amounts to the Department., The personal
iability of such officer or‘emgloyaa as provided
herein, shall survive the dissolution of the
corporation. B \ o :

When the Department has obtained a judgment
against a corporation, end a subsequent execution
upon that judgment has been returned by a sheriff
indicating no asasets were found, when a Selzure
Warrant issued to a sheriff has been returned indi-
cating no assets were found, or when the Department
has established that a corporation is unable to pay
the amount due, the Department will issue to any
officer or employee of the corporation who has the
control, supervision or responsibility of filing
returns and making payment of the amount of tax
imposed in accordance with Section 3 of the Act, and
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who wilfully fails to file such return or to make
such anment to the Depertment, a Notice of Tax
14ability in the amount of the tax, penalty and
interest due the Department by the corporation. .

If such officer or employee or his legal represen-~
tative shall, within 20 days after such Notice of
Tax Liability, file a protest to said Notice of

‘Tex Liability and request a hearing thereon, the
Department shall give notice to such person or legal
representative of the time and place fixed for such
hearing and shall hold a hearing in conformity with .
the provisions of the Retailers' Occupation Tax Act.
1f a protest to the Notice of Tax Liability and
request for a hearing thereon is not filed within
20 days after such notice, such Notice of Tax ..
Liability shall become f£inal without the necessity
of a final essessment being issued and shall be
deemed to be a final assessment. S

After the issuance of a final assessment, or a
Notice of Tax Liability which becomes final without
the necessity of actually issuing a final assessment
as hereinbefore provided, the Department, at any time
before such assessment is reduced to judgment, may
ggant a rehearing (or grant departmental review and

1d an oviginal b@aring if no previous hearing in
the matter has been held) upon the application of ;
the g:rson aggrieved. The Department, in determining
whether a rehearing or departmental review shall be
ranted, will consider the diligence of the taxpayer
n attempting to obtain a departmental hearin%, and/or
the discovery of new evidence that was umavailable
at the time of the original hearing. Pursuant to
such hearing or rehearing, the Department shall issue
a revised final agsessment to such person or his legal
representative for the amount found to be due as a
. vesult of such hearing or rehearing." ..

Section 12 of the Retailers' Occupation Tax Act
specifically provides that the Depafemant has the authorityvtoz
- " % % * pake, premul%ace and enforce such
reasonable rules and regulations relating to the

administration and enforcement of the provisions
of this Act as may be deemed expedient. .

ok ww
It is a welléastabliahed.generai naxim of administra- .
tive law that administrative rules and regulations must be
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authorized by statute and that a statute may not be eltered or
added to by the exercise of a power to promulgate rules and

regulations thereon. (Horthern I11. Auto Workers v, Qgggg_(1979),

75 I1l. 24 53, 60.) Horeover, with reference to the Department
of Revenue, Illinois courts have stated that rules and regula-
tions promulgated by that Department may not extend the scope of
the Retallers' Occupation Tax Act because the DBepartment is withél
out aunhorit? to broaden statutory provisions. (Saxon*wascexh
Coxp. v. Mahin (1979), 78 I1l. App. 3d 125, 129:; Terrace Carpet
Co. v. Dep't of Revenue (1977), 46 I11l. App. 3d 84, 90.) Con-

sequently, to be valid, Article 14 must find an adequate

statutory basis in the Act and must present a reasonable an&
consistent'intexpreﬁatian of the authorizing statute.
" Priefly, the first garagt&ph‘uf Article 14 and section

13 1/2 of the Act are substantizlly identical. Thereafter, in
paragraphe 2 and 3 of Article 14, the Department has detaiied a
procedure which purports to tmplament the £inal assessment of
tax liability against the responsible officer or employee after
cha:ﬁepértmnht‘has established that a corporation is unable to
pay.

. More specifically, paragraph 1 of Article 14 provides,
as does section 13 1/2 of the Act, for the personal liability
of certain oﬁflcaré and amployees under apecified conditions

a:id ouly:
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* % % % in the event that after proper pro-
ceedings for the collection of such amounts, as
yrovided 1o the Act, such corporation is unable

O pay such amounts to the Department. #* % % U
. {Emphasis added.) S .

The words of the statute are clear in providing that an officer

or employee may be held personally liable for the tax due from
a-corporaéion only when the corporation is:ﬂhahia‘to pay aé
indicated‘byvfailur& to ¢ollect from the ccrpoéatian in accord-
ance with the proceedings for cbllectian 9rovidéﬁ in the Act.
Consequently, the first parapgraph of Article 14 is merely a
restatement of that porﬁian of section 13 1/2 of the Act and,
as such, is valid, although without legal effect spart from
the statute itsclf. |

In the second pareagraph of Article 14, the Depart~
ment purpurts te set up three alternstive procedures to
establish that & corporatfon is unable to pay an amount due,
Specifically, that portion of Article l& provides that: |

" n * & R

When the Department has obtained a judgment
against a corporation, and a subsequent execution
upon that judagment has been returned by a sheriff
indicating no assets were found, whem a Seizure
Warrant issued to a sheriff has been returmed
indicating no assets were found, or when the
Department has established that a corporation is
unable to pay the amount due, the Department will
isgue * * * z Notice of Tex Liability #* % %

* h W ) ) ow
The first two procedures are vallid because, as required by
section 13 1/2 of the Act, they are “proper proceedings for
the collection of such amounts, as provided in said Aet”.
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(111, Rev. Stat. 1979, ch. 120, pars. 4k4a, 4bbe, 444E.) tow-
‘avar, the third procedure, “or when cﬁé nepértm&nt has agtablisheé.
- that a corporation 1s unable to pay the aziount due”, 4s not a
proceeding authofizeé by the Act and fhetefora is not supported
by adequate statutory authority,
The Act provides various proceedings for the collection
of amounts‘due. Specifically, these proceedings include judicial
proceedings by levy on execution after judgment (Ill. Rev. Stat,
1979, ch, 120, par. 444), foreclosure on a tax lien (I11. Rev.
Stat. 1979, ch. 120, pars. 44ka, 444e), levy on the Department's
‘warrant (Il1. Rev. Stat. 1979, ch. 120, par. 4464f), together
with, according to sections 5e and 5f (Ill. Rev. Stat. 1979,
¢h..120, pars. 444e, 444T), other remedies available to a
judgmaﬁt craditor under the lawe of this State. Dased on
information from your office (Tranafarae Assegsment Procedure
C. P. $#95-104), the Department apyaﬁwntly enticipates the use
of an internal procedure relying on fleld resesrch in the form
of observation and investigation by Revenue Collection Officers
to determine that a corperation is unable td pay.__ﬁewe#er,'ae
stated above, I find no authority im the Act which empowers the
Department ﬁo establish that a corporation is umable to pay by
any such internal procedure. Thereﬁare, such a §roceﬂure, for
‘the reasons indicated above, i# in excess of the Department's

authority and consequently invalid as an administrative rule,
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In Department of Revenue v. Josaph Bublick and Sons
1977y, &5 I1i. 2d 568, the Illinois Supreme Court interpreted
section 13 1/2 as not requiring that any post-judgment collection
action be instltuted against a corporation prior to the attach-
ment of liabilicy to the responsible officer or employee.
However, on the facts of that case, it was admitted in the
pleadings that the corporation was unable to pay. Moreover,
that case in no way involved the third procedurs or one similar
to the third procedure set out in Article 14, Similarly, the
court in People ex rel. Scott v. Pintogzi (1971), 50 I1l. 24

115, sustained the imposition of tax liability on certain
responsible corporate officers or emplovees only after citation
proceedings to discover assets had established that there were
no assets of the corporation o satisfy judgment. Again, this
case does not support the use of the third procedure by the
Department to determine that the corporation is umable to pay
the amount due.

| In the remaining section of paragraph 2 and in para-
graph 3 of Article 14, the Department detalls a procedure whereby
the responsible officer or employee 1s personally assessed the
amounts due and owing from the corporation. According to
paragraph 2;“tﬁe responsible officer or employee is to be
issued a Hotice of Tax Liabilitv. Thereafter, provision is
made for protest and administrative hearing concerning sald

tiotice of Tax Liability, prior to the issuance of final assessment.
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However, section 13 1/2 of the Act, which is the only
section establishing liability for tax against certain respon-
sible cfficets or employees when a corporation is unable to pay,
contains no such provision for the issuance of a Notice of %Tax
Liability or an administrative procedure for imposing a final
assessment., &1though'such a ﬁrocedﬁra ie authorized against
taxpayers elsevhere in the Act (Ill; Rev. Stat. 1979, chk. 120,
par. 443), it does not appear to be authorized by aecticn 13 1/2
against the responsible officer or employee even when the corpora-
tion.has been properly detexmined as unable to pay. Further,
because the action authorized by section 13 1/2 against the
regponsible officer or employee is in the nature of a suit to
collect the amount of tax due from the corporation, the assess-
ment of which is final and not subject to collateral attack
'(Paopla ex rel, Scott v. Pintozzi (1971), 50 I1l. 24 115, 126-7),

it does not appear that such a procedure is necessary. It
should be noted that at the time of the action for collection
against the responsible offfcer or employee, he must be shown

~ to have willfully failed cﬁ file such return or ﬁéke payment.
Of course, as a matter of courtesy and to afford the individual
an opportunity to pay, the Department could give notice of its
claim to the responsible officer or employee and thereafter
§ila the action auchorived by section 13 1/2 for the amount
due. However, a Wotice of Tax Liability and the procedure

for "final assessment” as provided in Article 14 has no legal
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consequence as far as imposing liability under section 13 1/2

cf the Act.

Vexry truly yours,

ATTORYEY GEHERAL




